STATE OF INDIANA

OFFICE OF THE SECRETARY OF STATE

IN THE MATTER OF: )
)
MICROVOTE GENERAL CORP. ) Cause No. 06-0003-ED
)
Respondent. )

ORDER GRANTING THE OFFICE OF THE SECRETARY OF STATE 'S MOTION

FOR SUMMARY JUDGMENT:; DENYING MICROVOTE'S MOTION FO R SUMMARY

JUDGMENT:; and FINDINGS OF FACT AND CONCLUSIONS OF L AW

Comes now the Administrative Law Judge and, aftex consideration of the exhibits,
testimony and written briefs, finds:

I. Findings of Fact

A. The Parties

1. Petitioner, the Office of the Secretary of Stegen administrative body charged with the
enforcement of the Indiana Election Code. IC 8B13t7-3 and 3-11-17-4.

2. Respondent MicroVote is an Indiana corporatiotih ws principal place of business in
Indiana. MicroVote sells voting equipment and euatly does business in forty-seven
(47) Indiana CountiesSee April 17, 2006 Hearing Transcript, page 91.

B. Applicable Statutory Provisions

1. IC § 3-11-7.%t seqApproval of Electronic Voting Systems.

I. IC § 3-11-7.5-1Necessity for approva)
The commission must approve any form of electreoting system before it may

be used at an election.



IC § 3-11-7.5-3 Compliance with statutes required for approva)

The commission may approve an electronic votingesysonly if the system

complies with the requirements of this chapter kh@-11-15.

IC § 3-11-7.5-4 SGtandards for approval, tests to be conducted by

independent laboratory before approving system; maketing, sale, lease, or

installation of voting system; expiration of appro\al)

(@) The commission shall:

(2) require the vendor to have tests conductedcerning the
compliance of an electronic voting system with HA\&hd the
standards set forth in this chapter and IC 3-11ab8!;

(2) have the results of the tests evaluatedhieyperson designated
under IC 3-11-16; before determining whether torape the
application for certification of an electronic vadi system.

(b) The tests required under this section mugtdsormed by an independent
laboratory accredited under 42 U.S.C. 15371. Témdor shall pay any
testing expenses under this section.

(c) If the commission finds that an electroniding system complies with
this article, the commission may approve the systeirhe approved
system then may be adopted for use at an election.

(d)  An electronic voting system may not be marketed, &b leased,
installed, or implemented in Indiana before the appcation for
certification of the system is approved by the comimssion. [Emphasis

Added.]



(€)

An approval of an electronic voting systendemthis chapter expires on

the date specified by section 28(a) of this chapter

IC 8§ 3-11-7.5-5Rroposed changes to voting system; tests to be coted by

independent laboratory before approval; criteria for approval; marketing,

sale, lease, or installation of changes; expiratioof approval)

(@)

(b)

(€)

(d)

A vendor may apply for approval of a proposedrovement or change to

an electronic voting system that is currently éedi by the commission.

A proposed improvement or change may not be matkesteld, leased,

installed, or implemented in Indiana before the ligppon for the

improvement or change is approved by the commission

An application for approval of an improvementa change must be in the

form prescribed by the commission.

The vendor applying for approval of an improment or a change must

have the improvement or change to the voting systested by an

independent laboratory accredited under 42 U.S8371. The vendor

shall pay any testing expenses incurred undesttbsection.

The election division (or the person desigdatinder IC 3-11-16) shall

review the improvement or change to the voting eystand report the

results of the review to the commission. The neviieust indicate:

(2) whether the proposed improvement or charageldeen approved
by an independent laboratory accredited under £2@J.15371;

and



Vi.

(€)

(f)

(2) whether the proposed improvement or changeldvcomply with
HAVA and the standards set forth in this chaptet Eh3-11-15.

After the commission has examined and apprdkie application for an

improvement or change to an electronic voting systihe improvement

or change may be marketed, sold, leased, instatiedmplemented in

Indiana.

An approval of an application under this sattexpires on the date

specified by section 28(a) of this chapter.

IC § 3-11-7.5-7Yoting system must meet specifications

The commission may not approve the marketing, delese, installation, or

implementation of an electronic voting system usléle system meets the

specifications in sections 8 through 19 of thispthain IC 3-11-15.

IC 8§ 3-11-7.5-10Voting potential of systen)

An electronic voting system must permit a votevaote:

(1)

(@)

3)

(4)

except at a primary election, for all the digates of one (1) political
party, for one (1) or more candidates of each igaliparty, or for one (1)
or more candidates nominated by petition;

for as many candidates for an office as tbeewmay vote for, but no
more;

for or against a public question on which ¥loéer may vote, but no other;
and

for all the candidates for presidential edestof a political party or an

independent ticket at one (1) time.



Vil.

viii.

IC § 3-11-7.5-13Accuracy in registering and counting votey

An electronic voting system must correctly registed accurately count all votes

cast for each candidate and for or against eaclcpguestion.

IC § 3-11-7.5-25 Experimental use of system

The county election board may provide for the expental use of an electronic

voting system at an election in one (1) or morecipets in the county. The

system may be used without a formal adoption bycthenty or purchase but the
electronic voting systenmust be approved by the commissiorbefore the

system is implemented inor used by the county The experimental use of a

system at an election in accordance with this geast valid for all purposes as if

formally adopted by the county. [Emphasis Added.]

IC 8§ 3-11-7.5-28 Expiration of approval of voting system; renewal of

approval; notice of request for renewal; condition}

(@) Except as provided in subsection (g), the@gl of an electronic voting
system under this chapter expires October 1 of/¢lae following the year
in which presidential electors are elected unde3{1D-2-3.

(b) The vendor of a voting system approved unber chapter may request
that the approval be renewed by filling an appiaratwith the election
division.

(© The application described in subsection (bsimdentify all counties that
are currently using the voting system. Before ¢cbexmission considers

the application for renewal, the election divisisimall give notice of the



(d)

(€)

(f)

application to the circuit court clerk of each couristed in the

application.

When the commission considers the applicatioa election division shall

request comments regarding the renewal of the @gimin from any

interested person. Before acting on the applinafiar renewal, the

commission must receive a report from the persaigdated under IC 3-

11-16 indicating that the hardware, firmware, aoffvgare included in the

application for renewal of the voting system isntieal to the version of

the voting system previously certified by the corssion.

After receiving the report under subsecti@) &nd comments from

interested persons, the commission shall approveamplication for

renewal under this section if the commission fitids the voting system:

Q) complies with the standards prescribed utidsrchapter;

(2) has worked effectively where the systembyeen used; and

3) has been adequately supported by the vesfdbe system.

If the commission finds that a vendor has ke#ed, sold, leased, installed,

implemented, or permitted the use of a voting sydteindiana that:

(2) has not been certified by the commissiorufse in Indiana; or

(2) includes hardware, firmware, or softwarainersion that has not
been approved for use in Indiana;

the commission may revoke the approval granted rutide section and

prohibit the vendor from marketing, leasing, olisglany voting system

for a specific period not to exceed five (5) years.



(9) A vendorsubject to subsection (fjmay continue to provide support
during the period specified in subsection (f) tooanty that has acquired a
voting system from the vendor after the vendoriiest that the voting
system to be supported by the vendor only includgaslware, firmware,
and software approved for use in Indiana. [Emphaded.]

IC § 3-11-14-23\(oting procedure; standards to define a vote; right of a voter in

casting ballof)

(@) This section is enacted to comply with 42 G.S15481 by establishing uniform
and nondiscriminatory standards to define what wres a vote on an electronic
voting system.

(b) If a voter is not challenged by a member @f pecinct election board, the voter
may pass the railing to the side where an eleatreoiing system is and into the
voting booth. There the voter shall register thwews vote in secret by
indicating:

(1) the candidates from whom the voter desiregote by touching a device
on or in the squares immediately above the canesiabmes;

(2) if the voter intends to cast a write-in voéewrite-in vote by touching a
device on or in the square immediately below thedates’ names and
printing the name of the candidate in the windoevpted for in write-in
voting; and

3) the voter’s preference on each public quadby touching a device above

the word “yes” or “no” under the question.



(©) If an election is a general or municipal al@ttand a voter desires to vote for all
the candidates of one (1) political party or gradipetitioners, the voter may cast

a straight part ticket by touching that party's idev The voter’s vote shall then

be counted for all the candidates under that nakh@wever, if the voter casts a

vote by touching the circle of an independent tickemprised of two (2)

candidates, the voter casts a vote by touchingiticte of an independent ticket

comprised of two (2) candidates, the vote shall m®tcounted for any other
independent candidate on the ballot.

(d) After December 31, 2005, as provided by 42.0.9.5481, a voter casting a
ballot on an electronic voting system must be:

(2) permitted to verify in a private and an indegent manner the votes
selected by the voter before the ballot is castcmohted,

(2) provided the opportunity to change the batiotcorrect any error in a
private and independent manner before the ballatas and counted,
including the opportunity to receive a replacemiealiot if the voter is
otherwise unable to change or correct the ballad; a

3) notified before the ballot is cast regardihg effect of casting multiple
votes for the office and provided an opportunity dorrect the ballot
before the ballot is cast and counted.

3. IC § 3-11-15-13.1\oting system display of candidate name and desigtian)
If a voting system has the capability, the votiggtem must display on the medium used
by the voter to cast the voter’s ballot the follagrinformation for each candidate:

(2) The name of the candidate.



(2) A ballot number or other candidate designationquely associated with the
candidate.

IC 8§ 3-11-15-13.3 Hederal voting system standards; use of voting sysh with

expired certification)

(@) This section applies after December 31, 2005.

(b) To be approved by the commission for use thana, a voting system must meet
the Voting System Standards adopted by the Feddeztion Commission on
April 30, 2002.

(©) A county may continue to use an optical scalob card voting system or an
electronic voting system whose approval or cedtfan expired on or before
October 1, 2005, if the voting system:

Q) was:
(A) approved by the commission for use in etediin Indiana before
July 1, 2003; and
(B)  purchased by the county before July 1, 2@0@t
(2) otherwise complies with the applicable praws of HAVA and this
article.
However, a voting system vendor may not market, Egse, or install a voting
system described in this subsection.

(d) As provided by 42 U.S.C. 15482, to be useannrelection in Indiana, a voting

system must be accessible for individuals with laligges, including nonvisual

accessibility for the blind and visually impaired, a manner that provides the



(e)

(f)

same opportunity for access and participation (ehiclg privacy and
independence) as for other voters.

As provided by 42 U.S.C. 15481, an electiorardoconducting an election
satisfies the requirements of subsection (d) ifdleetion board provides at least
one (1) electronic voting system or other votingtegn equipped for individuals
with disabilities at each polling place.

If a voter who is otherwise qualified to casballot in a precinct chooses to cast
the voter's ballot on the voting system providediemsubsection (e), the voter
must be allowed to cast the voter’s ballot on thating system, whether or not

the voter is an individual with disabilities.

IC § 3-11-15-20\(oting system; accuracy

)

(b)

(€)

A voting system must be able to record acelyatach vote and be able to
produce an accurate report of all votes cast.

As used in this subsection, “error rate” reftr the error rate of the voting system
in counting ballots (determined by taking into ambonly those errors that are
attributable to the voting system and not attribleao an act of the voter). As
required by 42 U.S.C. 15481, a voting system mostply with the error rate
standards established under section 3.2.1. of tbéany System Standards
approved by the Federal Election Commission on IAB@, 2002, as those
standards were in effect on October 29, 2002.

The inclusion of control logic and data prageg methods incorporating parity
and check-sums (or equivalent error detection amglection methods) must

demonstrate that the system has been designeddaragy.

10



6.

IC 8§ 3-11-15-49Approval required before voting system is marketedsold, leased,

installed or implemented

Before a vendormarkets, sells, leases, installs, or permits the plementation of a

voting systemin Indiana, the commissiamust have approvedthe vendor’s application

for the approval of the voting system. [Emphasisiddi]

IC § 3-11-1%t seq Voting System Violations

IC § 3-11-17-1 Application)

This chapter applies to a voting system vendor vgleds, leases, installs,
implements, or permits the use of a voting systanan election conducted in
Indiana.

IC § 3-11-17-2 Eale, lease, installation, implementation, or perrmssion for use
of voting system in violation of election law; cidipenalty)

In addition to any other penalty imposed, a vendloo knowingly, recklessly, or
negligently sells, leases, installs, implements,permits the use of a voting
system in an election conducted in Indiana in viokaof thistitle is subject to a
civil penalty under this chapter. [Emphasis Added.]

IC 8§ 3-11-17-3 Civil penalty assessed by Secretary of State; maxum
penalty)

If the Secretary of State determines that a vemsl@ubject to a civil penalty
under section 2 of this chapter, the SecretarytateSmay assess a civil penalty.
The civil penalty assessed under this section maty exceed three hundred
thousand dollars ($300,000), plus any investigatiwests incurred and

documented by the Secretary of State.

11
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iv. IC § 3-11-17-5Deposit of penaltie3
All civil penalties collected under this chapterahbe deposited with the
treasurer of state in the voting system techniocarsight program account
established by section 6 of this chapter.

Definitions

When a word has not been defined by the legigawithin the statute where it appears,

then that word must be given its “common and ongimaeaning” which can be found by

reference to English language dictionaries. Codatbn Coal Co. v. Indiana State

Dep't of Revenue583 N.E.2d 1199, 1201 (Ind.199hupting Spaulding v. International

Bakers Sery.550 N.E.2d 307, 309 (Ind.1990)) and Planned Rlaoew of Indiana v.

Carter 854 N.E.2d 853, 866 (Ind.Ct.App.200§ubtingKiel Bros. Oil Co. v. IDEM 819

N.E.2d 892, 902 (Ind.Ct.App.2004)ansfer denied

The term “marketing” is defined as “the commalré¢unctions involved in transferring
goods from producer to consumepr “the total of activities involved in the traesfof
goods from the producer or seller to the consumrebwyer, including advertising,
shipping, storing, and selling.”

The dictionary definition of “sale” is “the trafer of title to property from one party to
another for a priceglsa the contract of such a transactidrOther definitions for “sale”

include: “In general, a transaction between twaiparwhere the buyer receives goods

! “marketing.” The American Heritage® Dictionary of the Englishnigaage, Fourth Edition.Houghton

Mifflin Company, 2004. 27 Dec. 2006.<Dictionarymedttp://dictionary.reference.com/browse/marketing

2 “marketing.” Dictionary.com Unabridged (v1.1)Random House, Inc. 27 Dec. 2006. <Dictionary.com

http://dictionary.reference.com/browse/marketing

3 sale."Merriam-Webster's Dictionary of Lawlerriam-Webster, Inc. 15 Feb. 2007. <Dictionaoync

http://dictionary.reference.com/browse/sale

12



©

(tangible or intangible), services and/or assetsexchange for mone§”and “The
exchange of goods or services for an amount of ghameits equivalent; the act of
selling; An instance of selling’”

The dictionary definition of “lease” is “to gratemporary possession or use of . . . to
another, usually for compensation at a fixed réte.”

The dictionary definition of “install” is “to cmect or set in position and prepare for
use.”

The dictionary definition of “implement” is “tput into effect according to or by means

of a definite plan or proceduredr “to put into practical effect; carry out.”

Notices of Violation

On April 7, 2006, the Office of the SecretaryState issued a Notice of Violation against
MicroVote General Corporation. This Notice of \@abn was given the Cause Number
06-0001 (hereinafter sometimes referred to as “€a@®01"). It alleged that MicroVote
General Corporation acted in violation of IC 3-15-4(d) and/or IC 3-11-7.5-13 and/or
IC 3-11-7.5-15.

On August 30, 2006, the Office of the SecretafyState issued a second Notice of

Violation against MicroVote General Corporationhelsecond Notice of Violation was

4 "sale."Investopedia.conmnvestopedia Inc. 15 Feb. 2007. <Dictionary.com

http://dictionary.reference.com/browse/sale

® "sale."The American Heritage® Dictionary of the Englishnigaiage, Fourth EditionHoughton Mifflin

Company, 2004. 15 Feb. 2007. <Dictionary.dattp://dictionary.reference.com/browse/sale

“lease.” Dictionary.com Unabridged (v1.1)Random House, Inc. 10 Apr. 2007 <Dictionary.com

http://dictionary.reference.com/browse/lease

" “install.” The American Heritage® Dictionary of the Englishnigaiage, Fourth EditionHoughton

Mifflin Company, 2004. 10 Apr. 2007. <Dictionargm http://dictionary.reference.com/browse/install

8 “implement.” Dictionary.com Unabridged (v1.1)Random House, Inc. 10 Apr. 2007 <Dictionary.com

http://dictionary.reference.com/browse/implenent

13
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given the Cause Number 06-0003. It alleged thatrréMote General Corporation acted
in violation of IC 3-11-7.5et seq and/or IC 3-11-17%t seq The second Notice of
Violation also alleges that MicroVote General Cogimn’'s software violates the
requirements of IC 3-11-7.5-9-11 and 13 and thekathates IC 3-11-17-2.

Pursuant to an Agreement between the parties aan®rder from Marion County
Superior Court 2, dated October 2, 2006, the RNigtice of Violation, Cause Number 06-
0001 was voluntarily stayed by the Office of ther@eary of State. MicroVote agreed to
waive any and all objections that it might otheevisake in the 06-0003 proceedings on
issues covered by the stayed 06-0001 proceedinlyding the issues of res judicata or
law of the case. Further, it was ordered that Edlismber 06-0003 shall proceed on the
schedule as previously set forth by the Administeataw Judge.

MicroVote’'s Actions in Indiana

MicroVote General Corporation (hereinafter “Midiote”) sells election equipment and
has sold its electronic voting system to forty-se@/) Indiana counties.

Prior to the commencement of these proceedintysioVote has never before been
subject to proceedings, neither administrativejudicial, brought by any Indiana agency
of local or State government alleging any admiaiste or enforcement difficulties
involving its voting system.

On October 1, 2005, MicroVote’s electronic vgtisystems software was decertified by

operation of statute, specifically, IC § 3-11-7&-2After this decertification, MicroVote

o “implement.” The American Heritage® Dictionary of the Englishnigaiage, Fourth Edition Houghton

Mifflin Company, 2004. 10 Apr. 2007. <Dictionarpm http://dictionary.reference.com/browse/implenrent
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had no voting equipment certified for use in Indiamtil April 28, 2006. (See Finding of
Fact 1.E.28.

As the statutory expiration date of OctoberdQ2approached, MicroVote contacted the
Indiana Election Commission seeking clarificatiegarding IC 8§ 3-11-7.5-28(Q).
MicroVote received an interpretation of IC § B-1.5-28(g) which was made by Dale
Simmons, Co-General Counsel for the Indiana EladBommission. MicroVote asserts
that it relied on this interpretation, despite acthimer that was placed on the bottom of
the correspondence from Mr. Simmons to MicroVoia @xplicitly warned that a party
should not rely upon the legal interpretation of ameember or staff person of the Indiana
Election Commission, but instead should seek guwedrom the party’'s legal counsel if
a party is unsure of the meaning or applicationany statute found in the Indiana
Election Code.

After October 1, 2005, MicroVote asserts thatwds delayed in applying for and
obtaining State approval/renewal regarding its ted@ec voting system due to several
factors, some beyond its contr8l.

On October 11, 2005 the Commissioners of Shébwunty signed a contract with
MicroVote to purchase thirty-six (36) Infinity voly panels at a total price of One
Hundred Thirteen Thousand Nine Hundred Forty Dsl(&113,940.005eeExhibits 1 &

21 A final pricing Estimate confirming the contraatilamount was provided to Shelby

10 Specifically, MicroVote was delayed in applyirg find obtaining State approval/renewal regardmg i

electronic voting system after October 1, 200%east in part because national authorities (speti§i the national
NASED Technical Review Committee) placed a moratarbn (re)certification testing of such systems ttue
problems arising from other vendors in Californidjich moratorium was lifted and (re)certificatiasting allowed
to resume only after NASED, EAC and ITA met on MaB®, 2006 in Washington, D.C.

11 Unless otherwise stated, all exhibits refererfuagin are designated by the Office of the Segreathr

State’s Motion for Summary Judgment.
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County on November 14, 20055eeExhibit 2. These thirty-six (36) panels were then
ordered on November 16, 2005, invoiced on March 2306, and delivered by
MicroVote to Shelby County on March 20, 2006eeExhibits 3, 4 and 5. A separate
order for forty (40) panels was invoiced on OctoBEr2005.SeeExhibit 6.

On October 18, 2005 the Commissioners of Fayattenty signed a contract provided by
MicroVote at a total price of fifty-four thousandrty-three dollars ($54,043.00), which
included the purchase of at least twenty-two (2&nity units. SeeExhibit 7. James
Ries, President of MicroVote, provided a signed aothrized Affidavit on November 4,
2005 to Fayette County stating that the equipmemgdopurchased from MicroVote was
in compliance with all requirements of Indiana d&oderal law. SeeExhibit 8. However,
Fayette County’s need exceeded that which wasnaligi contracted for and a final
pricing Estimate, in the amount of two hundredeft thousand one hundred fifty eight
dollars ($215,158.00), was sent to Fayette Countilovember 14, 2005SeeExhibit 9.
An invoice, in the amount of two hundred fifteeoulsand one hundred fifty eight dollars
($215,158.00), for fifty (50) Infinity panels amgdenty-two (22) systems was provided by
MicroVote on March 13, 2006SeeExhibits 10 and 11.

On November 10, 2005 the Commissioners of Pulasknty signed a contract provided
by MicroVote to purchase six (6) Infinity voting ectanes at a total price of seventeen
thousand two hundred fifty dollars ($17,250.08eeExhibit 12. An Estimate on pricing
had been sent by MicroVote on October 27, 2005 @lsag a Cost Projection analysis.
SeeExhibits 13 and 14. The Order for this equipmesats place by MicroVote on
November 23, 2005 and Invoiced to the county ondl&l, 2006.SeeExhibits 15, 16,

and 17.

16



10.

11.

12.

13.

On December 6, 2005 the Commissioners of G&@minty signed a contract with
MicroVote for a total price of fourteen thousandeth hundred sixty dollars ($14,360.00)
which included the purchase of four (4) Infinitytva panels. SeeExhibit 18. The cost
projection and Estimate for this purchase were ipgexi by MicroVote on November 23,
2005. SeeExhibits 19 and 20. The equipment was then irasiby MicroVote on
February 28, 2006SeeExhibit 21.

Hamilton County received a Cost Projection frighieroVote for the purchase of fifteen
(15) Infinity units on November 16, 2005 and anirfBate on November 28, 20055ee
Exhibits 22 and 23. A contract was then signedvisgroVote on November 28, 2005
and sent to Hamilton County for a total price afety-three thousand two hundred thirty
one dollars and eighty cents ($93,231.80), whicatiuoed the purchase of fifteen (15)
Infinity panels. SeeExhibit 24. The fifteen units were invoiced bydvbVote on March
21, 2006. SeeExhibit 25. This was in addition to the one hwedsixty seven (167)
Infinity panels that were invoiced by MicroVote dlovember 2, 2005 and delivered to
Hamilton County on November 3, 2005%5eeExhibit 26.

On February 7, 2006 the Commissioners of Mdlr€lmunty signed a contract provided
by MicroVote for a total price of twelve thousan® Bundred sixty dollars ($12,660.00)
which included the purchase of four (4) Infinityitsn SeeExhibit 27. These units were
priced by MicroVote in a Cost Projection for MarBi@ounty on January 16, 2006 and
Invoiced March 10, 2006SeeExhibits 28 and 29.

Brown County was provided with a Cost Projattjmrepared by MicroVote for the
purchase of ten (10) Infinity units on January 2306. SeeExhibit 30. A contract for

the purchase of this equipment from MicroVote ia #mount of fifty-one thousand one

17



14.

15.

16.

hundred ninety five dollars ($51,195.00) was theoviged to Brown County by
MicroVote and the County commissioners signed itFebruary 21, 2006 SeeExhibit
31. Brown County was given oral affirmation thiaé¢ quipment being sold to them was
certified and that only certified equipment woulel delivered to them SeeExhibit 32,
Deposition Transcript of Benita Fox, Brown Countiei®, pg. 7. Twenty-three (23) total
Infinities were ordered from MicroVote for the cdynthe first ten machines were
invoiced on March 30, 2006 and April 3, 2006 and timal thirteen were invoiced on
May 9, 2005.SeeExhibits 33 and 34.

Knox County was provided with a Cost Projectimmm MicroVote for the purchase of
three (3) Infinity units on February 7, 2006eeExhibit 35. A contract provided by
MicroVote was then signed by the Commissioners mdXCounty on March 6, 2006 for
the purchase of these units at a total price oé timousand five hundred ninety seven
dollars ($9,597.00). SeeExhibit 36. The equipment was invoiced by Micra®@n
March 27, 2006.SeeExhibit 37.

DeKalb County was provided with a Cost Profatfrom MicroVote for the purchase of
three (3) Infinity units on February 9, 2006See Exhibit 38. A contract was then
provided by MicroVote and signed by the Commissisrad DeKalb County on February
13, 2006 for the purchase of these units at a fiaé of nine thousand nine hundred
dollars ($9,900).SeeExhibit 39. The equipment was invoiced by Micra%@n March
23, 2006. SeeExhibit 40.

Bartholomew County was provided with a Costjéution from MicroVote for the

purchase of thirteen (13) Infinity units on Febguad, 2006. SeeExhibit 41. A contract

18



17.

18.

19.

20.

provided by MicroVote was then signed by the Consimisers of Bartholomew County
on March 6, 2006 SeeExhibit 42.

The Infinity panels that were marketed, sadskd, installed, and or implemented during
the above time frame were equipped with the vessadrsoftware and firmware that was
automatically decertified after October 1, 2005eeExhibit 43, Deposition of James
Ries, page 28, lines 21-25; page 29, line 1; p&ydires 16-23. All invoiced equipment
would have been delivered prior to or within appnaoately one week of invoice date per
company policySeeExhibit 43, Deposition of James Ries, page 2&dli-7. The new
firmware version 3.07 was installed in all fortywea counties sometime between March
1, 2006 and April 18, 2006SeeExhibit 43, Deposition of James Ries, page 1@dlih3-
19.

Indiana law requires that public tests be cotetlion voting systems which are to be
used in an Indiana election no later than fourtdel) days before any election. These
tests are conducted to test the operating accwhdtlye electronic voting system. See
generally, IC 3-11-14.5-&t seq

Public tests of MicroVote voting equipment aced in all 47 counties in which it does
business sometime between March 22, 2006 and A8riP006 as statutorily mandated
by IC 3-11-14.%t seq

The public tests of the Infinity panels in Haokls County and Kosciusko County were
performed on March 22, 2006SeeExhibits 44 and 45. The pubic test of the Infinity
panels in Clinton County was performed on MarchZZ®)6. SeeExhibit 46. The public
tests of the Infinity panels in Greene County anege® County were performed on March

29, 2006. SeeExhibits 47 and 48. The public tests of the litfirpanels in Dubois
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21.

22.

23.

County, Orange County and Warrick County were perém on April 4, 2006. See
Exhibits 49, 50 and 51. The public tests of thinity panels in Daviess County, Knox
County and Perry County were performed on Apr2@)6. SeeExhibits 52, 53 and 54.

A Notice of Violation was issued by the Offickthe Secretary of State on April 7, 2006.
This Notice set a hearing on the matter for Apri] 2006, and was given Cause No. 06-
0001-ED (hereinafter referred to as Cause - 06-000%ee Exhibit 55, Notice of
Violation.

The public test of the Infinity panels in PliaSounty was performed on April 7, 2006.
SeeExhibit 56. The public tests of the Infinity pasén Starke County was performed
on April 8, 2006. SeeExhibit 57. The public tests of the Infinity pasen Blackford
County, Decatur County, and Fayette County weréopaed on April 10, 2006.See
Exhibits 58, 59, and 60. The public tests of thinlty panels in Brown County, Clay
County, Marshall County, Noble County, Pike Courytnam County, and Spencer
County were performed on April 11, 200&eeExhibits 61-67. The public tests of the
Infinity panels in Grant County, Huntington Counkfiami County, Tipton County, and
Wells County were performed on April 12, 2006eeExhibits 68-72. The public tests of
the Infinity panels in Rush County and Shelby Cgumére performed on April 13, 2006.
SeeExhibits 73 and 74. The public tests of the Iitfipanels in Hamilton County, Lake
County, and Sullivan County were performed on Afil 2006. SeeExhibits 75, 76,
and 77. The public test of the Infinity panelsdidams County was performed on April
18, 2006. SeeExhibit 79.

A Hearing took place in Cause No. 0001 befbesSecretary of State on April 17, 2006.

Evidence was taken at this hearirgeeExhibit 78, Transcript of Hearing.
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24,

25.

26.

27.

By the time of the April 17, 2006 hearing bef@ecretary of State Rokita took place, the
national moratorium on (re)certification testing the appropriate authorities had been
lifted and an independent evaluator accredited uA@eU.S.C. § 15371 (CIBER, Inc.)
had completed two of three phases of qualificatiesting of MicroVote's system’s
software.

A hearing took place before the Indiana Elect©ommission on April 19, 2006.
Evidence was taken at this hearirgeeExhibit 80, Transcript of Hearing.

The independent testing authority known as GRB&sued a report on April 22, 2006,
stating that firmware version 3.07 met the fedeesting standards.SeeExhibit 43,
Deposition of James Ries, page 13, lines 23-25¢ [Adg lines 1-25; page 15, lines 1-25;
page 16, lines 1-9.

On Saturday April 22, 2006, MicroVote learnédttthe 3.07 firmware had a problem
with the function relating to split precinctsSeeExhibit 43, Deposition Transcript of
James Ries, page 13, lines 23-25; page 14, lires MlicroVote officials did not inform
any Indiana election officials of this problem befdhe April 28, 2006 certification or
the May 2, 2006 primaries. Instead, MicroVote sthoivn the function completelySee
Exhibit 43, Deposition Transcript of James Riegyea3, lines 23-25; page 14, lines 1-
25, page 15, lines 1-25; page 16, lines 1-9. Miote did not notify the Indiana Election
Commission of the system’s deficiency or submitajpglication for certification of the
firmware that corrected this problem until lateyJ@D06. SeeExhibit 43, Deposition

Transcript of James Ries, page 16, lines 4-9.
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28.

29.

30.

31.

32.

33.

On April 28, 2006, based on the informationt thhas provided to the Commission, the
Indiana Election Commission voted to grant cemificn to MicroVote’s electronic
voting system, version 3.07 firmware.

MicroVote’s decision to shut down this functimendered the voting machine incapable
of being used in a general election, and thusithemMare was in violation of the Indiana
Election Code. See Exhibit 43, Deposition Trangoof James Ries, page 13, lines 23-
25; page 14, lines 1-25; page 15, lines 1-25; d&gdines 1-9.

The split-precinct function was necessary fgeneral election but was not necessary for
a primary election. However, the April 28, 200atifeation granted to MicroVote
certified that the machine, at the time of the asse of the certification, was operational
for BOTH the primary and general election.

On May 2, 2006, the Indiana primary electiawktplace, with forty-seven (47) counties
using MicroVote equipment with version 3.07 firmwar

A second Notice of Violation was issued by (#ice of the Secretary of State on
August 30, 2006. It covered the alleged violaticosnmitted by MicroVote leading up
to the May 2006 primary in all of the forty-sevetv) counties in which it does business
in Indiana and new issues brought to light leadirig the general election. This case
was assigned Cause No. 06-0003-ED (hereinafter tsoee referred to as “Cause -
0003"). SeeNotice of Violations, Exhibit 81.

MicroVote informed the Indiana Election Comnossin a letter dated August 25, 2006
of the software deficiency in its voting systemta@ire, stated that it had updated its
software to correct this deficiency, and soughtawe the updated software approved by

the Indiana Election Commission. The Indiana Ebe&cCommission imposed a humber
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of conditions for its approval. MicroVote met tkesonditions and, accordingly, the
Indiana Election Commission approved the updatediame of MicroVote’s software on
October 2, 2006, with a retroactive approval détBeptember 18, 2006.

Procedural Outline

This action is governed by the Administratived€s and Procedures Act (“AOPA").

SeelC § 3-11-17-4.

Under the AOPA, motions for summary judgmentcmatrolled by IC § 4-21.5-3-23.

Outline of Events Relating to th& Motice of Violation, Cause Number 06-0001.

I On April 7, 2006, the Office of the SecretafyState issued a Notice of Violation
against MicroVote General Corporation. This Notate/iolation was given the
Cause Number 06-0001. It alleged that MicroVote&sal Corporation acted in
violation of IC 3-11-7.5-4(d) and/or IC 3-11-7.5-a8d/or IC 3-11-7.5-15.

il. A Hearing took place in Cause No. 0001 befdre Secretary of State on April
17, 2006. Evidence was taken at this hearir@geExhibit 78, Transcript of
Hearing.

ii. On May 9, 2006, counsel for MicroVote filed Retition for Disqualification or
Motion for Withdrawal of the Secretary of Statefahninistrative Law Judge.

V. On May 10, 2006, Administrative Law Judge @ierafter “ALJ”) Rokita issued
an Entry and Order reopening the proceedings aidgéhe matter for a hearing

on May 17, 2006 at 1:30 p.m.
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Vi.

Vil.

viii.

On May 12, 2006, counsel for MicroVote filedPatition for Judicial Review in
Marion County Superior Codftwhich raised “significant issues as to the bias or
prejudice of the Administrative Law Judge.” Suhseatly, on May 16, 2006,
counsel for MicroVote filed a Motion for Continuamf Hearing Pending
Judicial Review in the administrative proceedingttivas before ALJ Rokita.

On June 30, 2006, Secretary of State Roké&pmtd down from his position as the

Administrative Law Judge and appointed J. Lee MdNes the Administrative

Law Judge in the -0001 matter. ALJ McNeely hasesin that capacity in both

the -0001 and -0003 matters since this appointrifent.

On July 31, 2006, the newly appointed ALJL.de McNeely, sent a letter to each
of the parties, as well as all other required
individuals or entities, providing the
recipients with certain information that was
statutorily required. This letter also served
as notice to the parties that the ALJ had set
the matter for a Pre-Hearing Conference on
August 14, 2006?

On August 9, 2006, counsel for MicroVotedd a Petition for Expedited Ruling

on Renewed Motion for Summary Judgment, or Altewedft, Motion to Dismiss.

12 This matter was given the cause number 49D1253B13019858. This matter was ultimately
dismissed due to the appointment of ALJ McNeely.

13 Various Motions and Briefs were filed with therrfeer ALJ, ALJ Rokita and these pleadings can be
found in the ALJ’s case file, however to the extinat such pleadings have not been discussed ahuhéy will
not be discussed in this order because this ordigioaus only on the actions and decisions of ¢therent ALJ.

1% This letter contained all statutory requiremeagprovided by the Indiana Code.
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Xi.

Xil.

Xiil.

Xiv.

XV.

XVI.

XVil.

On August 10, 2006, counsel for the Officetlod Secretary of State submitted a
Status Summary, as requested by the ALJ.

On August 11, 2006, counsel for MicroVote filedotion for Protective Order.
On August 14, 2006, counsel for the Officetbé Secretary of State filed its
Response to MicroVote’'s Motion for Protective Ordekikewise, counsel for
MicroVote submitted its Motion for Scheduling.

On August 14, 2006, ALJ McNeely met with tiparties in Rome 156 of the
Indiana State House at 10:00 a.m. for a Pre-HedCiogference. At this Pre-
Hearing Conference, the ALJ issued an Order SeS8ictiedule, issued an order
denying MicroVote’s Motion for Schedulifiy and issued an Order Partially
Granting MicroVote’s Motion for a Protective Order.

On August 20, 2006, counsel for the Offické the Secretary of State filed its
Motion to Compel Discovery Responses.

On August 24, 2006, ALJ McNeely issued an &@rddenying MicroVote’s
Motion for Summary Judgment or Alternatively MotitmDismiss.

On August 25, 2006, counsel for MicroVote dila Verified Petition for Judicial
Review and Request for a Stay in Marion County Sap€ourt!®

On August 30, 2006, counsel for MicroVote stied its Response to the Office
of the Secretary of State’s Motion to Compel DisagvResponses.

On August 31, 2006, counsel for the Officeé the Secretary of State filed a

Motion for Sanctions for Failure to Appear at a idetl Deposition by a Party.

15 This Motion was denied by ALJ McNeely verballytia¢ Pre-Hearing Conference which was attended
by representatives for all of the parties. Therea paper order denying this order.
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XViii.

XiX.

XX.

XXI.

XXIl.

XXili.

On September 1, 2006, ALJ McNeely met withe parties, via telephone
conference call, for a Pre-hearing Conference.

On September 5, 2006, counsel for the Oftit¢éhe Secretary of State submitted
a Notice of Filing in Related Case.

On September 7, counsel for MicroVote filed iResponse to Motion for
Sanctions, Objection to Further Proceedings andu&sgdgor Stay Pending Court
Order. Likewise, counsel for the Office of the Sxary of State filed a Request to
Serve Subpoenas for Depositions on Bartholomew oGterk, Ms. Norma J.
Trimpe and Knox County Clerk, Ms. Brenda J. Hall.

On September 7, 2006, the ALJ met with thdipa at 2:00 p.m. at the offices of
the ALJ for a Pre-Hearing Conference. At this @oefice, the ALJ issued an
Order Amending the Schedule; an Order Denying Micte's Request for a Stay;
an Order Granting the Office of the Secretary @t&s Motion to Compel; and
an Order Partially Granting MicroVote’s Motion f@larification of the Issues
and Setting Discovery Deadlines.

On September 11, 2006, counsel for MicroVptevided the ALJ with a copy of
pleadings filed in the related Marion County action

On September 12, 2006, counsel for Micro& @rovided the ALJ with a copy of
additional pleadings filed in the related Marion uity Action. Also, on
September 12, 2006, Peter Campbell King entered.im#ed Appearance, on

behalf of Norma Trimpe.

% The related case was assigned the Cause NumbeP4308-PL-035347.
17 These Subpoenas were issued by the ALJ on SeptemB006.
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XXIV.

XXV.

XXVI.

XXVil.

On September 15, counsel for the Office lué Secretary of State provided the
ALJ with a copy of a pleading filed in the relat®thrion County Action. Also,
Judge Kenneth Johnson, of the Marion County Sup€&waurt No. 2, issued an
Order Granting MicroVote’s Motion to Quash and #et matter for hearing on
September 21, 2006 at 2:00 p.m.

On September 18, 2006, ALJ McNeely met wilie tparties, via telephone
conference call, for a Pre-hearing Conference.

On September 20, 2006, counsel for the @fb the Secretary of State provided
the ALJ with a copy of pleadings filed in the reldtMarion County Action.

On September 22, 2006, the ALJ attendedphries hearing before Judge Ken

Johnson of Marion County Superior Court 2.

4. Outline of Events Relating to th&'Notice of Violation, Cause Number 06-0003.

On August 30, 2006, the Office of the Secretairytate issued a second Notice
of Violation against MicroVote General CorporationThe second Notice of
Violation was given the Cause Number 06-0003. ll#gad that MicroVote
General Corporation acted in violation of IC 3-15-&t seqand/or IC 3-11-1&t
seq The second Notice of Violation also alleges tivitroVote General
Corporation’s software violates the requirement$B-11-7.5-9-11 and 13 and
thereby violates IC 3-11-17-2.

On August 31, 2006, Secretary of State ToddkifRoissued a Notice of
Appointment of J. Lee McNeely as Administrative Ldudge of Cause Number

06-0003.
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Vi.

Vil.

viii.

On August 31, 2006, counsel for the Officetbé Secretary of State submitted its
Appearance before the ALJ, as well as its Requesh Pre-Hearing Conference
to Establish Case Management Deadlines.

On September 7, 2006, counsel for MicroVotersiited its Appearance before
the ALJ, as well as its Motion for Clarification @harges/Issues, Request for
Pre-hearing Conference and Suggestion of Dates.

On September 7, 2006, the ALJ issued an Ordearally Granting MicroVote’s
Motion for Clarification of Charges/Issues and BegtDiscovery Deadlines.

On September 18, 2006, counsel for the Offitéhe Secretary of State filed its
Preliminary Issues and Contentions, as requesteédeosxLJ.

On September 19, 2006, the ALJ issued, viaieand hard copy, a clarification
of the misunderstandings between the parties ngldatd the Notice of Violation,
the Preliminary Issues and Contentions, and thal Flssues and Contentions.

On September 22, 2006, counsel for MicroVdied its Response to the
Preliminary Issues and Contentions.

Pursuant to an Agreement between the partidsaa Order from Marion County
Superior Court 2, dated October 2, 2006, the fistice of Violation, Cause
Number 06-0001 was voluntarily stayed by the Ofiidehe Secretary of State
and MicroVote agreed to waive any and all objedidmay make in the Cause
Number 06-0003 proceedings on issues covered bgtéyed -0001 proceeding,
including res judicata or law of the case as defertherein. Further, it was
ordered that Cause Number 06-0003 shall procedtieschedule as previously

set forth by the Administrative Law Judge.
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Xi.

Xil.

Xiil.

Xiv.

XV.

XVi.

On October 11, 2006, counsel for the Officéhef Secretary of State submitted its
Amended Preliminary Issues and Contentions, whiehewiled pursuant to the
October 2% Agreement between the parties. Also, on Octoler2006, counsel
for MicroVote filed a Motion to Adjust Discovery €Off to Comply with the
ALJ’s Order of September 7, 2006.

On October 12, 2006, counsel for the Officehe Secretary of State submitted its
response to MicroVote’s Motion to Adjust DiscoveéZut Off to Comply with the
ALJ’s Order of September 7, 2006.

On October 13, 2006, the ALJ issued an O@deanting MicroVote’'s Motion to
Adjust Discovery Cut Off.

On October 13, 2006, counsel for MicroVotgsitted its Response to the Office
of the Secretary of State’s Requests for Admissions

On October 17, 2006, counsel for the Offi€eh® Secretary of State submitted its
Third Party Interrogatories and Requests for Prodac Also on October 17,
2006, ALJ sent a letter to each of the parties dualneg the matter for a Pre-
hearing Conference to be held at 10:00 a.m. on iMbee 17, 2006 in Room 156
of the Indiana Statehouse.

On October 19, 2006, counsel for the Officeéhef Secretary of State submitted its
Motion for Summary Judgment on the Calculation en&ties.

On October 21, 2006, counsel for Microvotémitted its Motion for Declaratory
Judgment, Motion for Temporary Restraining Orded &meliminary Injunction

and Motion for Sanctions.
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XVil.

XViii.

XiX.

XX.

XXI.

XXil.

XXili.

XXIV.

XXV.

On October 24, 2006, the ALJ issued an Oifdenying MicroVote’'s Motion for
Declaratory Judgment, Motion for Temporary RestrjrOrder and Preliminary
Injunction and Motion for Sanctions.

On October 25, 2006, counsel for MicroVatebmitted its Response to Amended
Preliminary Issues and Contentions.

On October 26, 2006, counsel for the Offiéeh® Secretary of State submitted its
brief in Opposition to MicroVote’s Motion for Dealatory Judgment, Motion for
Temporary Restraining Order and Preliminary Injiworct and Motion for
Sanctions.

On October 17, 2006, counsel for the Officeéhef Secretary of State submitted its
Motion to Issue Discovery.

On October 30, 2006, counsel for MicroVotésutted a Motion for Protective
Order.

On October 31, 2006, the ALJ issued an Oidenying Part and Granting Part of
MicroVote’s Motion for Protective Order and also@rder to Issue Subpoenas.
On November 2, 2006, the ALJ issued an @i8etting a Hearing of the Office of
the Secretary of State’s Motion for Summary Judgnoenthe Calculation of the
Penalties for Monday, December 4, 2006 at 1:00 ptrthe office of the ALJ.

On November 6, 2006, counsel for MicroVotégiitted a Motion for Change of
Time for Hearing Set on December 4, 2006.

On November 7, 2006, the ALJ issued an OiRescheduling Hearing on the
Office of the Secretary of State’s Motion for Summnaludgment on the

Calculation of the Penalties for Monday, DecembeR@06 at 3:30 p.m. at the

30



Indiana Statehouse. Also, on November 7, 1006nselufor the Office of the
Secretary of State requested that the ALJ issuellgppd®na to Appear on the
Director of the Allen County Election Board, Ms.rRaa Finlayson.

xxvi. On November 10, 2006, counsel for the Ofiidehe Secretary of State submitted
a Motion for a Scheduling Change.

xxvii. On November 14, 2006, counsel for MicroVotided its Objection to the
Suggestion of a Hearing Date on December 19, 2006.

xxviii. On November 17, 2006, the parties met wvilib ALJ at 10:00 a.m. at the Indiana
State House for a Pre-hearing Conference. Whithigatpre-hearing conference,
the ALJ issued an Order for Scheduling Chatige.

xXix. On November 22, 2006, counsel for MicroVagbmitted its Response to the
Office of the Secretary of State’s Motion for Summgpnaludgment on the
Calculation of Damages, its Designation in Suppbiits Response to the Office
of the Secretary of State’s Motion for Summary Judgt on the Calculation of
Damages, its Motion to Strike Inadmissible Heardéaym the Office of the
Secretary of State’s Motion for Summary Judgment tbe Calculation of
Damages, and the Affidavit of James Ries.

xxx. On November 28, 2006, the ALJ issued an OErying MicroVote’s Motion to
Strike Indadmissible Hearsay from the Office of 8ecretary of State’s Motion

for Summary Judgment on the Calculation of Damages.

18 This Motion requested that the due date for thalFssues and Contentions be enlarged until Deeem
8, 2006 in conjunction with the discover cut-oftela

19 This Order set the new deadline for the Offic¢hef Secretary of State to file its Final Issued an
Contentions of Law for December 8, 2006.
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XXXI.

XXXIl.

XXXIl.

On December 1, 2006, counsel for the Offifehe Secretary of State submitted
its Reply to MicroVote’'s Response to its Motion Summary Judgment on the
Calculation of Penalties.

On December 4, 2006, at 3:30 p.m. at traidna State House, the ALJ conducted
a hearing on the Office of the Secretary of Stawédéion for Summary Judgment
on the Calculation of the Penalties.

On December 7, 2006, counsel for MicroVetégomitted its response to the Office
of the Secretary of State’s Second Set of RequéstsAdmissions and

Interrogatories.

xxxiii. On December 8, 2006, counsel for the Gdfiaf the Secretary of State submitted

XXXIV.

XXXV.

XXXVI.

the Final Issues and Contentions.

On December 15, 2006, counsel for MicroVatgbmitted its Response to the
Final Issues and Contentions.

On December 16, 2006, the ALJ issued an O8fating that the Office of the
Secretary of State’s Final Issues and Contentioashat Substantially Different
from the Preliminary Issues and Contentions and Ried with Adequate
Specificity.

On December 20, 2006, the ALJ notified graaties of his change of address and

phone number, effective January 1, 2007.
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xxxvii. On December 21, 2006, the ALJ issued anedrdenying the Office of the
Secretary of State’s Motion for Summary Judgmenthenissue of Calculation of
the Penaltie§’

xxxviii. On January 12, 2007, counsel for the Cdfiof the Secretary of State submitted
its (1) Motion for Summary Judgment, (2) Brief irugport of Motion for
Summary Judgment, and (3) Designation of Matenmafsupport of the its Motion
for Summary Judgment. Likewise, counsel for Micot®/ submitted its Motion
for Summary Judgment and Legal Memorandum in Suppareof.

xxxix. On February 9, 2007, counsel for MicroVasebmitted a Motion to Strike
Inadmissible Evidence from the Office of the Seamgtof State’s Motion for
Summary Judgment, as well as its Response to theeQff the Secretary of
State’s Motion for Summary Judgment.

xl. On February 12, 2007, counsel for the Offafethe Secretary of State’s Office
submitted its Brief in Opposition to MicroVote’s Mon for Summary Judgment.

xli. ~ On February 27, 2007, counsel for the Offafethe Secretary of State submitted
its Reply Brief to MicroVote’s Response to the ©Offiof the Secretary of State’s
Motion for Summary Judgment and its Supplementadigiation of Evidence.
Likewise, counsel for MicroVote submitted its Rejdyief Regarding its Motion

for Summary Judgment and its Motion to Strike Ingsible Evidence from the

20 The ALJ found that any penalties which may beasgul were limited to $300,000 per election cycle.
However, since there were 2 election cycles in iimegthe 2006 Primary and the 2006 General Elaytiany
penalty imposed by the ALJ can not exceed $300p@0@@lection cycle or $600,000 total, plus any stigative
costs incurred and documented by the Office ofSberetary of State.
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xlii.

xliii.

xliv.

Xlv.

Xlvi.

Xlvii.

Office of the Secretary of State’s Brief in Oppmsitto MicroVote’'s Motion for
Summary Judgment and Related Factual Disputes asgjbation of Evidence.
On March 6, 2007, counsel for MicroVote sulted its Reply Regarding its
Motion to Strike Inadmissible Evidence from the i€df of the Secretary of
State’s Motion for Summary Judgment.

On March 9, 2007, counsel for the Office thfe Secretary of State submitted its
Response to MicroVote’'s Motion to Strike Exhibiteorh the Office of the
Secretary of State’s Brief in Opposition to Micrd€@ Motion for Summary
Judgment.

On March 9, 2007, at 9:00 a.m., the ALJ cocteéd a hearing on the Parties
Cross-motions for Summary Judgment as well as ahgramotions pending
before the ALJ at his offices in Shelbyville, Indéa

On April 9, 2007, counsel for the Office dfet Secretary of State submitted its
Proposed Findings of Fact and Conclusions of Law.

On April 18, 2007, counsel for MicroVote smittted its Proposed Findings of
Fact and Conclusions of Law.

On April 24, 2007, the ALJ issued an Ord2enying in Part and Granting in Part

Respondent MicroVote’s Motions to Strike InadmissiBvidence.

xlviii. On May 11, 2007, counsel for Microvote sultted its Supplemental Brief

Regarding Attorney’s Fees.
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ll. Conclusions of Law

A. Jurisdiction and Appropriateness of Summary JuddnmeAdministrative Proceedings

1. The ALJ has jurisdiction over the parties and subject matter of this administrative
action.

2. All findings of fact are incorporated by refecenas conclusions of law, and all

conclusions of law are incorporated by referencenakngs of fact.
3. The granting of summary judgment is within tAisJ’'s discretion and is measured by
two factors:

I. Whether there are any genuine issues of mafaagg and

. Whether the moving party is entitled to judgrhas a matter of law.

The standard for summary judgment that goverrsdase is found in Trial Rule 56 and
its parallel in the Administrative Orders and Piwes Act, codified at IC § 4-21.5-3-23. The
AOPA states in pertinent part: “A party may, at anye after a matter is assigned to an
administrative law judge, move for a summary judgtrie the party’s favor as to all or any part
of the issues in a proceeding. [] The judgment bowpall be rendered immediately if the
pleadings, depositions, answers to interrogato@s, admissions on file, together with the
affidavits and testimony, if any, show that a g@euissue as to any material fact does not exist
and that the moving party is entitled to a judgnmena matter of law.” IC § 4-21.5-3-23.

4. This cause involves the interpretation of vasistatutes within the Election Code, which
is an appropriate and well-sustained issue to belved by a motion for summary judgment.
“Where, as here, the relevant facts are not inulespnd the interpretation of a statute is at issue
such statutory interpretation presents a pure guesif law for which summary judgment

disposition is particularly appropriate.” Pike Tpducational Foundation, Inc. v. Rubenstein
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831 N.E.2d 1239 (Ind. App. 2003iting Lake Central Sch. Corp. v. Hawk Dev. Corp93

N.E.2d 1080, 1084 (Ind. Ct. App. 2008ans denied

B. Indiana Code 8§ 3-11-17-2 penalizes all violatiohthe Election Title by vendors.

1. Indiana Code § 3-11-17 et seq. applies to anydee who “sells, leases, installs,
implements, or permits the use of a voting systemmn election conducted in Indiana.” IC § 3-
11-17-1. MicroVote is such a vendor, as its salsitess is providing election equipment, and it
currently services forty-seven Indiana countieslants. SeeFindings of Fact, Section 1.A.2;
April 17, 2006 Hearing Transcript, page 91.

2. The chapter states that a vendor who “knowingdgklessly, or negligently sells, leases,
installs, implements, or permits the use of a \g8gstem in an election conducted in Indiana in
violation of this title” is subject to a civil pelwato be assessed by the Secretary of State under
IC § 3-11-17-3. IC § 3-11-17-2.

3. Any violation of Title 3 is covered by the petyadet forth in Chapter 17 of Article 11.

C. MicroVote has committed at least fifty-seven (giblations that fall within Title 3.

1. IC § 3-11-7.5-4(d) states that “[a]n electrom@ting system may not be marketed, sold,
leased, installed, or implemented in Indiana betbesapplication for certification of the system
is approved by the commission.” IC § 3-11-7.5-4(d)

I. As of October 1, 2005, MicroVote did not haveyalectronic voting systems that
were certified in the State of Indiana, since itstem that was in use up to that
point was statutorily decertified on October 1, 2@hd the new system was not
completed until March and not certified by the bBrth Election Commission until

April 28, 2006. See IC § 3-11-7.5-28(a); Findig$-act i E.28.
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i. Accordingly, MicroVote did not have a produtiat it could legally market, sell,
or lease anywhere in Indiana from October 1, 2005pril 28, 2006.
Ii. Despite this fact, MicroVote marketed anddahcertified equipment prior to the
May 2006 primary election by (a) signing new salestracts in ten counties, (b)
sending out numerous pricing estimates for purcludsgs equipment and (c)
emailing counties with quotes and estimates fanripurchasesSee generally
Exhibits 1 through 42 and 83 through 124.
2. MicroVote sold, invoiced, and delivered multipiginity units that were equipped with
firmware that was not certified, all acts which ai¢ghin the definition of the marketing of its
product. SeeExhibits 1 through 42 and 83 through 124.
3. Steve Shamo, salesman for MicroVote in Indiaoafirmed the sales of “new machines”
to “Pulaski, Bartholomew, Fayette, Brown, Knox, Blye Morgan, DeKalb, Grant, Hamilton,
and Marshall” counties between the dates of “Oatdh@005 and April 28, 2006.” Exhibit 125-
Deposition Transcript of Steve Shamo, page 22.
4, These sales included somewhere between onedtu(itid0) and one hundred sixty-five
(165) panels. 1d., page 23. The admitted salesnoértified equipment are violations of the
Indiana Election Code and subject MicroVote to iligb under IC § 3-11-17-2 because
uncertified election equipment cannot be sold bgrdor in Indiana.
5. A violation of Title 3 also occurs when “an dlenic voting system [is] . . . installed or
implemented in Indiana before the application fertiication of the system is approved by the
commission.” IC § 3-11-7.5-4(d).
6. MicroVote installed a new updated firmware vensin all forty-seven counties with

which it does business prior to receiving certiica from the Indiana Election Commission.

37



See Exhibit 125 - Deposition Transcript of Steve Slbarpage 12; Exhibit 41- Deposition
Transcript of James Ries, pages 7-8.

7. Version 3.07 was installed on Infinity equipmgmior to its public test date in every
county that MicroVote services. See, Exhibit 1Z3eposition Transcript of Steve Shamo, pages
13-14. Accordingly, the forty-seven counties parfed public tests on uncertified equipmént.
Although the systems received last-minute certifocaby the Indiana Election Commission, the
systems were uncertified prior to that time.

8. Public tests are an integral part of the electmcess, and therefore part of “an election”
even though they are not conducted on Election Da&y.public test of a county’s voting
equipment is statutorily mandated so that the gotge assured that the systems work before
voters cast their vote upon it, and it must be detep at least fourteen (14) days prior to the
election. SeelC § 3-11-14.%t. seq The forty-seven counties in which MicroVote dbesiness
performed these public tests prior to the May 2P@énary Election with uncertified equipment
which was sold, marked and installed by MicroVdteTherefore, MicroVote “permitted the use
of” uncertified equipment in an election by allogints customers to public test uncertified
firmware and software components.

9. The installation and implementation, includiresting, of uncertified equipment is a
violation of Title 3 of the Indiana Code.

10. Another violation of Title 3 occurred prior tbe November 2006 General Election.

Version 3.07, which had been certified by the Indi&klection Commission prior to the May

2L A public test of a county’s voting equipment tatatorily mandatedSee||C 3-11-14-5¢t. seq.

%2 See The Office of the Secretary of States’s BriSupport of Motion for Summary Judgment, pages 9
10 and 15-16, referencing designated materials istgppublic test dates (exhibits 44 through 77 a@gand
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2006 Primary Election and installed in all 47 coesitserviced by MicroVote, was incapable of

allowing for accurate straight-ticket voting which a necessary prerequisite for any general

election. See IC § 3-11-7.5-10 and Exhibit 135 - Deposition Aseript of Steve Shamo, page

15.

The certification granted to Microvote on Aprd8, 2006, certified that the
Microvote machines, at the time of the issuancethef certification, were
operational for both the primary and general etecti

As early as April 22, 2006, MicroVote knew thaersion 3.07 was not operational
for both the primary and general election, but eahed this fact from the Indiana
Election Commission until at least late July olg#&ugust, 2006.

Prior to notifying the Indiana Election Comssion of the straight-ticket voting
deficiency, via letter on August 25, 2006, Micro¥oinstalled the updated
firmware and/or software correcting the straighkeit voting deficiency on all
MicroVote electronic voting systems used in Indiana

After receiving MicroVote’s August 25, 2006tter and its application for
certification of its new version of firmware/softrea the Indiana Election
Commission imposed numerous conditions upon théfication of this new
firmware/software and on October 2, 2006, after iouote had met these
conditions, the Indiana Election Commission appdotree updated MicroVote's

updated version with a retroactive approval dat8egtember 18, 2006.

testimony of Microvote officials that the uncerifi equipment had been used in every county foriptédsting
(exhibits 43 and 125).
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D. MicroVote’s Various Violations of Title 3 of theléction Code are Punishable by Civil

Penalty under IC § 3-11-17-3.

1. The applicable damages section of the Indiaratieh Code is codified at IC § 3-11-17-
3: “If the Secretary of State determines that adeens subject to a civil penalty under section 2
of this chapter, the Secretary of State may asaassil penalty. The civil penalty assessed
under this section may not exceed three hundredistrma dollars ($300,000), plus any
investigative costs incurred and documented bysdwretary of State.” IC § 3-11-17-3.

2. This ALJ has ruled that MicroVote can only besessed civil penalties of up to three
hundred thousand dollars ($300,000) in the aggeegat election, plus any investigative costs
incurred and documented by the Secretary of Stage Exhibit 126 - Order Denying the Office

of the Secretary of State’s Motion for Summary Judgt on the Issue of Calculation of the
Penalties.

3. In 2006 there was both and primary election andeneral election, each of which
required the use of properly certified equipmernt software.

E. The Phrase “An Election” is a broader phrase #miompasses a greater span of time

than merely “Election Day.”

1. MicroVote argues that the statutory phrase finedection” only refers to Election Day.
That argument is unpersuasive. The legislaturedbfised “Election Day” as “the calendar day
on which an election is held.” IC § 3-5-2-18. &in‘Election Day”’ was defined therein, the
legislature would have (and did) use it throughbetcode wherever the legislative intent was to
address only the day of the election. Had theslagire intended for IC § 3-11-17-2 to be

restricted solely to violation which occurred onég&ion Day” itself, then the legislature would
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have used the pre-defined term “election day,” thet broader and more encompassing time

period “in an election.”

2. When a word is not specifically defined (ashis tase with an “election” here), the entire

statute must be examined and the undefined word brigiven its “common and ordinary

meaning .

. . unless doing so would deprive theutgaof its purpose of effect.” Consolidation

Coal Co. v. Indiana Dep't of State Revent83 N.E.2d 1199, 1201 (Ind. 1991). To aid irsthi

analysis, the Court “may consult English languaigéaharies to ascertain the plain and ordinary

meaning of a statutory term.” Planned Parenthoothdiana v. Carter854 N.E.2d 853, 866

(Ind. Ct. App. 2006).

The Merriam-Webster Dictionary of L&W defines “election” as “an act or
process of electing.” Black’s Law Dictionary hassemilar definition: “the

process of selecting a person to occupy a posdaioaffice, usulally] a public
office.”?*

The “process” of electing public officials imdiana takes months to complete,
from candidate filings to ballot creation to pubtésting of election equipment to
absentee voting and verification of final voteitl

A “process,” by common understanding, is altimstep endeavor and does not
indicate a single day’'s accomplishments.

Notably, the dictionary also defines “electiday” separate and apart from just

the term “election?

23 Merriam-Webster Dictionary, 1996, as providethtép://www.m-w.com/dictionary
24 Black's Law Dictionary, Second Pocket Edition, sWkaw Group, St. Paul Minnesota, 2001.

5 Merriam-Webster's Dictionary of Law, 1996, definitgjection day” as “a day legally established for
the election of public officials; especially: thest Tuesday after the first Monday in Novembeaimeven year
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V. The concept of “noscitur a sociis” providesttttee meaning of a doubtful word
may be ascertained by reference to the meaninghefr avords associated with

it.” State v. D.M.Z, 674 N.E.2d 585, 588 (Ind. Ct. App. 1997).

Vi. The clear association between “election” aldettion Day” allows us to infer
that when one is defined to specifically encompady one day - the calendar
day of the election - then the other term mustycamother, presumptively
broader, meaning. This is consistent with the comomderstanding of the term.

3. There are multiple examples throughout the electode of the specific use of the
defined term “Election Day,” such as the fact thatabsentee ballot must be received by the
close of polls on “election day.” IC § 3-11-10-3lso, directions that are given by the code for
the “poll list that has been used in the precincetection day” are specific; that section did not
refer to the poll lists used in “an election” buater, on “election day.” IC § 3-11-3-20. It
follows logically that when the code refers to dmyt) other than “election day,” it must have a
different meaning than the one already establisbedhat term, and this is consistent with the
statutory construction concepts discussed abovee phrase “in an election” then indicates a
different span of time than just election day.

4, The ALJ concludes that the legislature has ubedphrase “an election” in a broader
sense than the defined term “election day.” Otiwthe statute would only be effective for
violations that occur on two specific calendar dalya year in which an election is held.

5. The clear intent of the legislature was to pné\and punish the illegal sale, marketing,

leasing, implementing, installing, or use of votimgchines in Indiana.

designated for national elections in the Unitedestand observed as a legal holiday in many states.
http://www.m-w.com/dictionary.
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1.

If MicroVote’s interpretation of this statuts accepted, the result will be that a

vendor can commit any of the prohibited acts at ame during the election
process, but then be absolved of any wrongdoinigrep as the system is granted
a last-minute certification before a vote is casetection day.

Such a result could lead to a disregard of gtatute’s strictures by non-compliant
vendors, who would hope that they could avoid aeyatties for their actions if

they could gain last minute approval of their systelrhe integrity of the electoral

process, and the voters’ faith in that processnaaibe allowed to hang by so

slender a thread.

MicroVote may not rely on a “Grandfather Provisiar a “Mistake of Law” to excuse

its actions.

IC § 3-11-7.5-28(g) states: “A vendor subjecstisection (f) may continue to provide

support during the period specified in subsectidito(a county that has acquired a voting system

from the vendor after the vendor certifies thatwbéng system can be supported by the vendor

only includes hardware, firmware, and software aped for use in Indiana.” IC § 3-11-7.5-

28(0).

MicroVote argues that this section is a “gratbér provision” which excuses all
of the company’s actions under the premise of “amgosupport.” See

MicroVote’s Response to the Office of the SecretafyState’s Motion for

Summary Judgment, pages 14-16, 23-24.

However, the section clearly references sutisec(f) twice, and that section

provides that “if the commission findeat a vendor has marketed, sold, leased,

installed, implemented, or permitted the use obtng system in Indiana that: (1)
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2.

has not been certified by the commission for usdngtiana; or (2) includes
hardware, firmware, or software in a version thet hot been approved for use in

Indiana; the commission may revoke the approvahtgdhunder this section and

prohibit the vendor from marketing, leasing, orliegl any voting system in

Indiana for a specific period not to exceed fiveg ydars” IC 8§ 3-11-7.5-28(f).

Emphasis Added.

For the “ongoing support” provision of subsiea (g) to apply, then, the vendor
must have already been subject to the penaltystifzgection (f) gives the Indiana
Election Commission the authority to impose. Mwote has never had this
prohibition placed on them by the Indiana Elect@ommissiorf’ so subsection
(g) does not apply to MicroVote in this instance.

Uncertified equipment was sold, uncertifiedta@re was installed, and there was
apparent deception prior tot the last-minute dedtifon in this cause. Any safe
harbor or grandfather-type provision was not meanprotect these activities,
which clearly violate the Election Code. Thus, Miote’'s extended argument
that if a “vendor who the Indiana Election Commisshas banned for five years”
could provide ongoing support, then surely a vendbo was just waiting on
certification could do the same is faulty. Thea (IC § 3-11-7.5-28(g) did not
and does not apply to MicroVote General Corporatasmd no analogy will entitle

it to such a safe harbor.

MicroVote argues that as the statutory expiratiate of its electronic voting machines

approached, it requested an interpretation of 1G-BL-7.5-28(g) from the Indiana Election
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Division. It argues that its reliance upon th&erpretation of the statute it received absolves it
from any allegation of wrongdoing. This argumentinpersuasive.

I. Dale Simmons, co-counsel for the Indiana EtecDivision provided MicroVote
with his interpretation of the statute. However, Mimmons'’s interpretation also
contained the express disclaimer that a party showtt rely upon the legal
interpretation of any member or staff person ofltitdana Election Commission,
but instead should consult with independent legainsel if a party is unsure of
the meaning or application of any statute founthenIndiana Election Code.

i. Thus, MicroVote's alleged reliance upon Mr.n8nons’s interpretation was
unreasonable and imprudent, because MicroVote eghtite express disclaimer
stating that it should consult with independentrn=msl for any interpretation of
the meaning or application of any statute founthenindiana Election Code.

G. Violations occurred at the time when MicroVoteidians were committed.

1. MicroVote General Corporation violated the IndigElection Code, IC § 3-11-7.5-4(d),
by marketing its uncertified election equipmentfamty-seven (47) countiesSee Paragraphs

I(E)(7)-(22) & (29)supra

2. MicroVote General Corporation violated the IndieElection Code, IC § 3-11-7.5-4(d),
by selling its uncertified equipment in ten (10untes. See Paragraphs I(E)(7)-(22) & (29)
supra

3. MicroVote General Corporation violated the IndigElection Code, IC § 3-11-7.5-4(d),
by installing its uncertified equipment in fortyv&n (47) countiesSee Paragraphs 1(E)(7)-(22)

& (29) supra

26 See, Exhibit 44 - Deposition Transcript of JaiRéss, page 69.
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4, MicroVote General Corporation violated the IndieElection Code, IC § 3-11-7.5-4(d),
by implementing its uncertified equipment in fodgven (47) countiesSee Paragraphs I(E)(7)-
(22) & (29)supra

5. MicroVote General Corporation violated the IndisElection Code, IC 8§ 3-11-7.5-10,
3-11-7.5-13, 3-11-15-20, 3-11-15-13.1 and 3-11-3&}, by installing election systems in forty-
seven (47) counties which were inadequate to cdralgeneral election in Indiana since they
would not allow for straight-ticket voting. SeerBgraphs I(E)(26)-(3%upra

6. These violations are subject to a civil penatiger IC 8§ 3-11-17-3.

H. The Office of the Secretary of State is entitledip to $600,000, plus investigative costs,

in damages for MircoVote’s multiple violations thie Election Code during the primary

election and general election cycles of 2006.

1. Since this Cause (06-0003-ED) involves allegetioof violations in two separate
elections, the total amount of the penalty imposemy be Six Hundred Thousand Dollars
($600,000), plus any investigative costs incurned documented by the Secretary of St&iege
Exhibit 126 - Order Denying the Office of the Searg of State’s Motion for Summary
Judgment on the Issue of Calculation of the Pesglpage 3.

lll. Order Granting the Office of the Secretary of State’s

Motion for Summary Judgment and Denying MicroVote's
Motion for Summary Judgment

1. This Order relies in part on hearsay evidenddowever, all hearsay evidence is
supported and supplemented by other admissibleeeved Thus, any such reliance is
appropriate in an administrative hearing on a nmofiar summary judgment, pursuant to the

Administrative Orders and Procedures Act, spedlfid&€ 8§ 4-21.5-3-26.
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2. This Order is not based solely on hearsay ecelemlso in conformity with the
requirement of the Administrative Orders and Procesl Act. Rather, any hearsay evidence
relied upon is but one component in a large bodgvidence that helps form the basis for this
decision.
3. The Administrative Orders and Procedures Achigréoth parties the ability to object to
this Order issued by the ALJ by filing said objeatwith the final authority: “(d) To preserve an
objection to an order of an administrative law jedgr judicial review, a party must not be in
default under this chapter and must object to theran a writing that:

M identifies the basis of the objection with $eaable particularity; and

(i) is filed with the ultimate authority respabke for reviewing the order within

fifteen (15) days (or any longer period set byttt after the order is served on
the petitioner.” 1C § 4-21.5-3-29.

The ultimate authority in this action is Secretafystate Todd Rokita.
4, The Office of the Secretary of State’s Motiorr fBummary Judgment is hereby
GRANTED, and MicroVote General Corporation’s Motion forrdmary Judgment is hereby
DENIED.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED A®LLOWS:
l. MicroVote General Corporation shall pay a cpénalty in the amount of Two Hundred
Fifty Thousand Dollars ($250,000.00), which shadl deposited with the Treasurer of State in
the voting system technical oversight program actas required by IC § 3-11-17-5.

Il. MicroVote shall pay the costs of investigatitanthe Office of the Secretary of State.
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[l Within thirty (30) days of this Order, the @¢€ of the Secretary of State shall submit an

accounting of investigative costs, including ateysi fees incurred, for this court to review and

upon which to base a further Order.

IV.  Within thirty (30) days of this Order, both p@s shall submit briefs addressing the issue

of whether attorney’s fees are properly recoverabtais action.

SO ORDERED THIS ZIDAY OF MAY, 2007.

Distribution to:

Thomas A. John

Maura J. Hoff

JOHN LEWIS AND WILKINS LLP
The Guaranty Building

20 N. Meridian Street, Suite 400
Indianapolis, IN 46204

John R. Price

PRICE-OWEN LAW

9000 Keystone Crossing, Suite 150
Indianapolis, IN 46240

J. Lee McNeely, Administrative Law Judge
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